Guidlines on process and content of legislation

legislation when it has
been enacted or made. In
some instances, this work
may be undertaken by
other officials but the role
and responsibilities are
nevertheless the same.
Comment

The departmental lawyer’s
job is to translate particular
and administrative policy
into drafting instructions. To
do this, the lawyer needs to
have a thorough understan-
ding of the overall policy as
well as the administrative
mechanisms that will be
needed in the legislation to
carry it into effect...

The process of preparing
drafting instructions invol-
ves:

= |dentifying the overall
purpose, objective, or phi-
losophy behind the legis-
lative proporsal.

m Identifying the main or
basic concepts.

m  |dentifying the main rules
or objective.

m |dentifying the ancillary
rules or obijectives.

= Working out how the
main and ancillary rules
or objectives work toge-
ther (are they consistent
and compatible with each
other 2).

m Reviewing the structure
of rules or objectives to

see whether it is complete.
m  Considering whether
any of the rules or objecti-
ves should be implemented
in subordinate legislation.
In addition to preparing
drafting instructions, the
departmental lawyer must:
m  Explain any aspects of
the instructions.

®  Respond to essues rai-
sed by the drafter.

® Read the draft prepa-
red by the drafter carefully.
m  Check them for consis-
tency.

m  Test the draft against
scenarios to make sure it is
robust and will achieve its
objective.

B Consider, from the
standpoint of the user, whe-
ther the draft is clear and
understandable.

®  Provide comments on
drafts promptly.

In the drafting of large or
complex legislation, it is
common for many drafts to
be produced.

Progress towards comple-
ting the drafting of legisla-
tion can be incremental as
each revision seeks to
improve on or refine the
previous draft. The process
of checking and providing
comments  should be
repeated with each new

draft.

Drafting legislation is a
collaborative underta-
king. Good legislation is
the product of a team
effort. Each draft of legis-
lation should be read criti-
cally by the departmental
lawyer to ensure it:

m s technically sound.

= Will give effect to the
desired policy.

m s internally consistent.
® Is compatible with the
general body of statute
and case law.

= Wil be clear and
unders tandable to users.
HAS THE DRAFTER FUL-
FILLED HIS OR HER
ROLE?

Outline of issue
Legislative drafting is not
just a thecnical execise. A
drafter is counsel to the
government in its legislo-
tive capacity. He or she
must work in close colla-
boration with the instruc-
ting department and
ensure that, so far as pos-
sible, legislation is based
on sound legal principles,
gives effect to the intented
policy, and is as clear and
understandable as practi-
cable.

Comment

Legislative drafters provide
a specialist from of legal
service. The relationship
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